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Recent caselaw reflects the advances in scientific knowledge about sexual offending, recidivism, and appropriate classification determinations: 
I. Recent cases: Classifications Must Accurately Reflect Current Risk of Reoffense and Degree of Danger in order to Comport with Due Process
· Doe No. 205614 v. SORB, 466 Mass. 594 (2013) (Board classification of a woman as a level 1 offender was arbitrary and capricious where it failed to consider the substantial evidence presented at the hearing concerning the effect of gender on recidivism).
· “…[T]he burden is on SORB to undertake a ‘sound application of [the risk-classification] factors to derive a true and accurate assessment of an offender’s potential for reoffending’” Doe No. 205614, 466 Mass. at 605, citing Doe No. 136652 v. SORB, 81 Mass. App. Ct. 639, 656 (2012)(emphasis added).  

· “…[I]t is incumbent upon SORB to ensure that its guidelines are, in fact, based on ‘the available literature’…[G]uidelines that fail to heed growing scientific consensus in an area may undercut the individualize nature of the hearing to which a sex offender is entitled, an important due process right.” Doe No. 205614, 466 Mass. at 608, citation omitted.  

· “Given that ‘[t]he sex offender registry law mandates that the board promulgate guidelines to determine accurately ‘the level of [an offender’s] risk of re-offense and the degree of dangerousness to the public,… and that eleven years have passed since SORB last updated those guidelines, during which time knowledge and understanding of sexual recidivism has expanded considerably, compliance with this statutory charge requires incorporation of current information.”  (Emphasis added, citations omitted).

· Doe No. 151564 v. SORB, 456 Mass. 612 (2010)(Board classification arbitrary and capricious where it failed to consider petitioner’s advanced age, which is not a factor in the board’s regulations, in assessing recidivism risk).
· Doe No. 136652 v. SORB, 81 Mass. App. Ct. 639 (2012)(reversal of level 2 classification for classmates engaged in sexual behavior at special needs school where SORB regulations do not take account of sexual activity between prepubescent children).  

· “We note the anomaly arising from the imposition on a ten year old child of the stigma and burdens of registration based on information extracted from a diagnostic report created for his aid and assistance in a juvenile proceeding designed for children, like him, who are ‘in need of aid, encouragement and guidance.’”  Doe No. 136652, 81 Mass. App. Ct. at 646.  

· Doe No. 68549 v. SORB, 470 Mass 102, 115-116 (2014) (expressing concern as to whether the manner in which the SORB guidelines differentiate between juvenile and adult offenders is sufficient in light of “current scientific research”).
· See John Doe No. 380316 vs. Sex Offender Registry Board, SJC-11823, a case to be argued in the fall, addresses whether the current preponderance of the evidence standard is sufficient to prove an offender’s risk level and asserts that the clear and convincing evidence standard more appropriately allocates the risk of an erroneous classification between the Commonwealth and the affected individual. 
II.  
Contrast earlier case:
· Doe No. 3844 v. SORB, 447 Mass. 768 (2006)(due process does not require “presumptive or quantitative analysis in the decision-making process to identify the appropriate classification”).
III. Early Cases Establishing Procedural Due Process Rights
· Opinion of the Justices to the Senate, 423 Mass. 1201 (1996)(SJC responds to order adopted by the Senate requesting opinion on constitutionality of sex offender registration and notification bill, Senate Bill No. 2276).
· Doe v. Attorney General (“Doe 3”), 426 Mass. 136, 143 (1997)(plaintiff has liberty and privacy interests under Art. 12 requiring due process before he is required to register and before information may be disclosed about him).  See Fried, J. concurrence (registration “is a continuing, intrusive, and humiliating regulation of the person himself.”)
· Doe v. SORB (“Doe 4”), 428 Mass. 90, 91 (1998) (standard of proof for hearing is preponderance of the evidence; “specific, written, detailed, and individualized findings..[are required]...to support the appropriateness of each offender’s risk classification”).  But see Marshall, J. dissent on burden of proof, pages 104-108  (clear and convincing standard better protects state interest in fair and accurate classifications).
· The state has “’an interest in ensuring that its classification and notification system is both fair and accurate.’” Doe v. SORB, 428 Mass. at 107 (Marshall, J. concurring in part and dissenting in part)(citation omitted).  
· Doe v. Attorney General (“Doe 5”), 430 Mass. 155, 166 (1999)(board has burden of proof)
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